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AP

DSL

EFF

ISP

P2P

RST

TCP

VOIP

GLOSSARY

Associated Press. A newspaper wire service that helped discovery
Comcast’s blocking of peer-to-peer applications.

Digital Subscriber Line Service. A type of broadband Internet
connection over telephone lines.

Electronic Freedom Forum. An advocacy group that helped discover
Comcast’s efforts to block usage of peer-to-peer applications.

Internet Service Provider. A company that provides its customers with
access to the Internet.

Peer-to-peer. A type of Internet application that allows the sharing of
files and enables Internet-based services such as video distribution.
Comcast interfered with peer-to-peer applications.

A packet of information used in the transfer control protocol that
instructs a computer to terminate a connection. Comcast sent bogus
RST packets to its Internet access customers in order to interfere with
their use of peer-to-peer applications.

Transfer Control Protocol. An Internet protocol that governs the
transfer of data over the Internet.

Voice over Internet Protocol. Voice service, equivalent to traditional
telephone service, but conducted over the Internet.



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF CoLuMBIA CIRCUIT

No. 08-1291

CoMCAST CORPORATION,
Petitioner,
V.

FEDERAL COMMUNICATIONS COMMISSION
AND THE UNITED STATES OF AMERICA,

Respondents.

ON PETITION FOR REVIEW OF AN ORDER OF THE
FEDERAL COMMUNICATIONS COMMISSION

BRIEF FOR RESPONDENTS

QUESTIONS PRESENTED

Petitioner, Comcast Corporation, covertly interfered with the ability of its
cable modem service subscribers to use an important technology known as “peer-
to-peer” networking, which supports a broad range of Internet capabilities,
including distribution of audio and video programming. Peer-to-peer technology
poses a competitive threat to lines of business engaged in by cable providers such
as Comcast, including video-on-demand. In the order on review, Formal

Complaint of Free Press and Public Knowledge Against Comcast Corporation, 23



FCC Rcd 13028 (2008) (Comcast Order) (JA ), the Federal Communications
Commission ruled that Comcast’s clandestine traffic-blocking violated federal
policies Congress established in the Communications Act.

During the course of the agency proceeding, Comcast informed the agency
that it had decided to discontinue the contested practice. In fashioning a remedy,
the Commission therefore merely directed Comcast to verify that it had stopped the
practice, to disclose the details of the former practice, to submit a compliance plan
for a transition to a new network management regime, and to disclose any other
network management practices that it intended to deploy that would limit customer
access to Internet content.

The questions presented are:

1. Whether the FCC had the authority to require verification that Comcast
had discontinued its practice of secretly blocking the use of Internet applications
and to require Comcast to disclose any other practices that prevent customer access
to Internet applications; and

2. Whether the FCC permissibly considered Comcast’s actions in an

adjudication rather than a rulemaking.

JURISDICTION

Final orders of the FCC are reviewable pursuant to 47 U.S.C. § 402(a) and

28 U.S.C. § 2342(1).



STATUTES AND REGULATIONS

Pertinent statutes are attached hereto.

COUNTERSTATEMENT

The Internet has rapidly become the dominant means of nationwide and
worldwide information exchange. An array of technological progress and new
services available over the Internet — from telephone voice service, to music and
video distribution, to unprecedented access to entertainment, research, news, and
governmental resources — have changed the way Americans communicate and do
business.

Internet users in the United States gain access to the Internet through FCC-
regulated communications facilities, including telephone lines, cable television
lines, wireless devices, and satellites. At first, most Internet users subscribed to a
dial-up Internet service provider (ISP), which provided access over ordinary voice
service lines. In recent years, dial-up access has been largely supplanted by high
speed “broadband” access, such as cable modem and telephone-based digital
subscriber line (DSL) service, both of which are also carried on wire-based
communications facilities regulated by the FCC. The number of residential high
speed lines grew from about 3 million in 2000 to almost 66 million in 2007.

Deployment of Advanced Telecommunications Capability, 23 FCC Rcd 9615, 9664



Table 3 (2008). As of 2007, cable modem service accounted for about half of the
residential high speed market. Id. Chart 6.

1. Regulation of cable modem service is rooted in an historical distinction
that the FCC drew in the days of the Bell System monopoly. “Basic service”
referred to the transmission of information without computer processing, as in
telephone voice service, and was regulated as common carriage. “Enhanced
service” involved computer processing applications, such as data storage and the
ability to communicate between networks. See NCTA v. Brand X Internet Services,
545 U.S. 967, 976-977 (2005) (Brand X), citing Second Computer Inquiry, 77 FCC
2d 384, 417-423 (1980) (Computer 1), aff’d Computer and Communications
Industry Ass’n v. FCC, 693 F.2d 198 (D.C. Cir. 1982) (CCIA). The Commission
determined in the 1980s not to subject enhanced services to the full panoply of
common carrier regulation, but it retained regulatory power over enhanced
services. Pursuant to that “ancillary” authority, the agency imposed a number of
regulatory restrictions, such as structural separation and non-discrimination
requirements, on certain enhanced services providers. Computer Il, 77 FCC 2d at
474. This Court affirmed those regulations. CCIA, 693 F.2d at 213, 214.

The Telecommunications Act of 1996 subsequently codified the distinction
between a carrier’s offering of basic and enhanced service. Congress drew upon

the existing service categories to create two analogous categories called



“telecommunications service” and “information service.” 47 U.S.C. 88 153(20) &
(46); see Brand X, 545 U.S. at 992 (“Congress passed the definitions in the
Communications Act against the background of this regulatory history, and we
may assume that the parallel terms ‘telecommunications service’ and “‘information
service’ substantially incorporated their meaning, as the Commission has held.”).
Telecommunications service, the analog to the common carrier offering of basic
service, includes voice telephone service and is subject to regulation under Title Il
of the Communications Act. Brand X, 545 U.S. at 977. Information service, the
analog to enhanced service, is “not subject to mandatory Title II common-carrier
regulation,” id. at 978, but “the Commission has jurisdiction to impose additional
regulatory obligations” as necessary on providers of information service under the
agency’s general authority, id. at 976.

2. In 2002, the FCC determined that cable modem service is an information
service rather than a telecommunications service subject to mandatory common
carrier regulation. High-Speed Access to the Internet Over Cable, 17 FCC Rcd
4798 (2002), aff’d Brand X, 545 U.S. 967. In reviewing that determination, the
Supreme Court noted that the court of appeals in the case had held that the “best”
reading of the statute was that cable modem service was a “telecommunications
service.” Brand X, 545 U.S. at 984. The Supreme Court did not disagree, but held

that the lower court had applied the wrong standard: the only question was



whether the Commission’s classification decision was based on a reasonable (even
If not the “best”) interpretation of the statute. Id. at 984-985. The Court held that
the Commission’s construction was reasonable. Id. at 997-1000.

As a result of the Commission’s classification decision, cable modem
providers are not common carriers subject to mandatory Title 11 regulation. But
the Commission nonetheless retained the traditional ancillary authority it had long
exercised over enhanced services. The Supreme Court recognized in Brand X that
because the Act’s definitions of “telecommunications service” and “information

service” “parallel the definitions of enhanced and basic service ... the Commission
remains free to impose special regulatory duties on facilities-based ISPs under its
Title I ancillary jurisdiction.” 545 U.S. at 996.

The Commission made the same point in 2005 when it classified high speed
DSL service — broadband Internet access provided over telephone lines — as an
information service. Although Title Il obligations “have never generally applied to
information services,” the Commission found, the agency sometimes “has deemed
it necessary to impose regulatory requirements on information services ... pursuant
to its Title I ancillary jurisdiction.” Appropriate Framework for Broadband Access
to the Internet Over Wireline Facilities, 20 FCC Rcd 14853, 14913 1108 (2005)
(DSL Order) (emphasis added). Thus, classifying DSL, which had long been

subject to regulation under Title Il, as an information service did not “deny [the



FCC] the ability to oversee broadband interconnectivity,” and the agency has
“authority to continue overseeing broadband ... regardless of the legal
classification.” Id. at 14919 §120. See also Implementation of Sections 255 and
251(a)(2), 16 FCC Rcd 6417, 6455-6457 (1999) (ancillary jurisdiction covers
information service).

On the same day that it classified DSL service as an information service, the
FCC announced a set of principles to inform its oversight of all types of broadband
Internet access. Appropriate Framework for Broadband Access to the Internet
Over Wireline Facilities, Policy Statement, 20 FCC Rcd 14986 (2005) (Internet
Policy Statement). The principles were intended to effectuate the “national
Internet policy” set forth in section 230(b) of the Communications Act, 47 U.S.C.
8 230(b). In section 230(b), Congress declared it “the policy of the United States”

to “promote the continued development of the Internet,” “to preserve the vibrant
and competitive free market that presently exists for the Internet,” and to
“maximize user control over what information is received by individuals, families,
and schools who use the Internet.” 47 U.S.C. 88 230(b)(1)—(3). Relatedly, in
Section 706(a) of the Telecommunications Act of 1996, Congress charged the FCC
with “encourag[ing] the deployment on a reasonable and timely basis of advanced

telecommunications capability [i.e., broadband access] to all Americans.” 47

U.S.C. § 1302(a), formerly codified at 47 U.S.C. § 157 nt.



In keeping with the statutory policies, when it reclassified wireline
broadband Internet access, the Commission announced its principles of Internet
access to ensure that “broadband networks are widely deployed, open, affordable,
and accessible to all consumers” and that Internet access services “are operated in a
neutral manner.” Internet Policy Statement, 20 FCC Rcd at 14988 4. The
specific principles most relevant here are that “consumers are entitled to access the
lawful Internet content of their choice” and “to run applications and use services of
their choice” — “subject to reasonable network management” requirements. lbid. &
n.15 (JA ). Those principles carry out Congress’s directives in sections 230(b)
and 706(a) “to encourage broadband deployment and preserve and promote the
open and interconnected nature of the public Internet.” 1d. 14 (JA ). Although
the Commission did not amend its codified rules to incorporate the Internet Policy
Statement, the agency indicated that it would incorporate the articulated principles
“into its ongoing policymaking activities” in this rapidly changing field. 1d. 5.

3. In mid-2007, customers of petitioner Comcast, a major broadband
provider serving more than 14 million customers, started to have trouble using an
Internet application known as BitTorrent. BitTorrent is a “peer-to-peer”
application that enables the efficient sharing of data among Internet users. Peer-to-
peer networking supports the Internet-based distribution of video programming.

Comcast Order 14 (JA ). Peer-to-peer technology can also support other



applications, including the provision of voice service. Skype, for example, uses
peer-to-peer applications in its Internet-based voice communications business.
Comments of the Open Internet Coalition filed Feb. 13, 2008 at 6 (JA ).
BitTorrent and other peer-to-peer technologies therefore pose a competitive threat
to lines of business engaged in by cable television operators such as Comcast.
Comcast Order 15 (JA ). To comprehend Comcast’s unlawful response to that
threat in this case, it is necessary to understand the nature of connections on the
Internet.

a. The Internet uses “packet switched” communications in which
information exchanged between two computers is broken into multiple packets of
data, which are transmitted individually — but not necessarily by the same route —
to their destination. At the destination, the data packets are reassembled into their
original order. There is no need for an exclusive path between the two endpoints.
See IP-Enabled Services, 19 FCC Rcd 4863, 4869-4870 (2004).

The creation and transmission of data packets are governed by standardized
rules, called protocols, the most common of which is the Transmission Control
Protocol or TCP, which continuously monitors the user’s connection to ensure that
packets are delivered without error and in the correct sequence. Under TCP, if the
computer at either end of the communications link detects a problem in the

connection, it sends a reset or RST packet, which signals that the current
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connection should be terminated and a new one established. Comcast Order 13
(JA ).

BitTorrent, like many other peer-to-peer applications, works by allowing
large information files, such those containing a movie, to be accessed in pieces
from multiple computers. For example, an end user who seeks to download a
movie through BitTorrent may receive different parts of the movie simultaneously
from various other consumers who have that movie (or parts of it) stored on their
computers and who use the same BitTorrent-based application. Dispersed storage
eliminates the need for a central data repository that must hold large amounts of
information and must have the capability to accommodate numerous requests for
data. It also compensates for the disparity between upload and download speeds
offered by most Internet access providers in the United States. Internet access
services typically allow users to download information from the Internet many
times faster than they can upload information to the Internet. Uploading from
many different sources at once helps to compensate for the disparity between
upload and download speeds and to eliminate the upload chokepoint that would
occur if one user attempted to send a large file to another user. See Comcast Order
14 (JA ); Vuze Petition filed Nov. 14, 2007 at 6-9 (JA - ); Formal Complaint of

Free Press filed Nov. 1, 2007 at 15-16 (JA - ).
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b. Comcast first claimed that it bore no responsibility for its customers’
problems using BitTorrent. In August 2007, Comcast’s spokesperson stated that
Comcast is not “blocking any access to any application, and we don’t throttle any
traffic.” See Comcast Order 16 & n.15 (JA - ).

In October 2007, however, Associated Press announced that its nationwide
investigation showed that Comcast “actively interferes with attempts by some of its
high-speed Internet subscribers to share files online,” making the use of BitTorrent
“difficult or impossible.” Comcast Order 7 & n.17 (JA ). AP’s analysis showed
that Comcast was using a technology called “deep packet inspection” to examine
individual packets and determine if they were using BitTorrent technology. As the
Commission put it later, it was as though Comcast was reading its customers’ mail.
Id. 141 (JA ). When one BitTorrent user attempted to upload data for receipt by
another user, Comcast would send both users’ computers bogus RST packets that
terminated the connection, seemingly at the request of the other user. Id. 18 (JA ).
A month later, the Electronic Frontier Foundation (EFF) published the results of its
own study similarly showing that Comcast interfered with BitTorrent uploads by
delivering spurious RST packets. Ibid.

When an Internet user seeking a file through BitTorrent receives a fraudulent
RST packet generated by Comcast, that user’s computer must locate another

source of the particular piece of the file it was expecting to receive. In some cases,
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particularly involving material that is not popular (and thus not located on many
users’ computers), the information may not be available elsewhere, in which case
the requesting user — who could be a customer of Comcast or another service
provider — is effectively disabled from downloading the information. In other
cases, the material may be available on another computer using a service provider
that does not block uploads. The latter outcome can both delay the customer’s
receipt of the data and shift traffic from Comcast’s network to the non-blocking
service provider’s network. See Comcast Order n.201 (JA ); Reply Comments of
Free Press at 12 (JA ).

In November 2007, in the wake of the AP’s and EFF’s investigations,
Intervenor Free Press and others filed with the Commission a number of requests
for action: a formal complaint against Comcast asking the Commission to enjoin
Comcast from interfering with access to peer-to-peer services and to impose
substantial fines on Comcast for its past interference; a petition for a declaratory
ruling asking the agency to find that Comcast had unlawfully interfered with peer-
to-peer traffic; and a petition for a rulemaking asking the Commission to adopt
rules governing Internet network management. Comcast Order §110-11 (JA - ).
The Commission gave Comcast the opportunity to file responses to the complaint

and the petitions. See id. 110 & n.36 (JA , ).
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In its initial response to the Free Press petition, Comcast admitted that it had
targeted peer-to-peer applications for interference by issuing sham RST packets,
but claimed that it did so only to relieve network congestion during peak usage
periods. Comcast Order 19 (JA - ), citing Comcast Comments of February 12,
2008 at 27-28 (JA - ). Other evidence submitted in the record proved that claim
untrue. Id. 19 (JA ), citing Comments of Robert M. Topolski, filed Feb. 25, 2008
at3-4 JA - ).

In a July 2008 filing with the Commission, Comcast admitted that it was
interfering with peer-to-peer traffic “regardless of the level of overall network
congestion at the time, and regardless of the time of day.” Comcast Order 19 (JA
), quoting Letter of July 10, 2008 from Kathryn A. Zachem to Marlene H. Dortch,
FCC Secretary (JA ). The Commission later found that Comcast’s denial of its
practice in its initial filings with the Commission “raise[d] troubling questions
about Comcast’s candor” toward the agency. Comcast Order n.31 (JA ).
Comcast, moreover, had not informed its customers of its practice of restricting
their access to peer-to-peer applications. Id. 153 (JA ).

4. In the Comcast Order, the Commission determined that Comcast had
violated federal Internet policy established by Congress in the Communications
Act. As events unfolded, however, the agency found it necessary to take only very

limited remedial steps.
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The Commission found that it had jurisdiction over Comcast’s blocking
practice pursuant to Congress’s broad grant of authority over “all interstate and
foreign communication by wire or radio,” 47 U.S.C. 8§ 152(a), and the legislature’s
concomitant grants of power to “execute and enforce the provisions of” the
Communications Act, 47 U.S.C. § 151, and to “perform any and all acts, make
such rules and regulations, and issue such orders, not inconsistent with this [Act],
as may be necessary in the execution of its functions,” 47 U.S.C. § 154(i).

The Commission found further that exercising authority over Comcast’s
cable modem practices was reasonably ancillary to the Commission’s execution of
its responsibilities under sections 230(b) and 706(a). Comcast Order 1115-16 (JA
- ). In addition to those two provisions, which address the Internet directly, the
Commission also found that jurisdiction in this case was reasonably ancillary to
other sections of the Communications Act that govern services, including
telephone voice service and television service, that are affected by Comcast’s
interference with broadband access. Id. 1917, 19-21 (JA , - ).

The Commission found in particular that Comcast’s practices present both a
“risk to the open nature of the Internet” — in violation of federal Internet policies
that favor maximum customer choice of Internet content and applications — and a
“danger of network management practices being used to further anticompetitive

ends.” Comcast Order 150 (JA ). For example, peer-to-peer applications present
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“a source of video programming ... that could rapidly become an alternative to
cable television. The competition provided by this alternative should result in
downward pressure on cable television prices, which have increased rapidly in
recent years.” Id. 116 (JA ). Thus, Comcast’s blocking of peer-to-peer traffic
triggered the Commission’s ancillary authority to safeguard the purposes of 47
U.S.C. 8 543, which addresses cable rates.

The Commission found it best to act against Comcast by adjudication rather
than by rulemaking. The Commission identified a need to “proceed cautiously
because the Internet is a new medium, and traffic management questions like the
one presented here are relatively novel.” Comcast Order 130 (JA ). The FCC
thus declined, on the record before it, to codify a hard and fast rule “at this time,”
leaving the door open to conducting a rule-making as it developed more experience
with the issues. Ibid.

The Commission then found that Comcast had violated federal Internet
policy by blocking peer-to-peer traffic over its network. “The record leaves no
doubt that Comcast’s network management practices discriminate among
applications and protocols rather than treating all equally.” Comcast Order 141
(JA ). Moreover, the practices were “invasive and outright discriminatory,”
affecting between forty and seventy-five percent of all peer-to-peer connections

entered into by Comcast customers. Id. 142 (JA ). Such a practice violated the
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policies of allowing customers to “run applications ... of their choice” and being
able to “access the lawful Internet content of their choice.” Comcast Order 43
(JA ). And by targeting cutting-edge peer-to-peer technologies, Comcast’s
practice discouraged the “development of technologies that maximize user control
over what information is received” and thus interfered with the “continued
development of the Internet” in general. Ibid.

The Commission rejected Comcast’s claim that its practice of sending
counterfeit RST packets was a reasonable network management practice.
Comcast’s practice, the Commission stated, “contravenes the established
expectations of users and software developers,” Comcast Order 145 (JA ), and
amounts to a “form of censorship and filtering rather than management,” id. 146
(JA ). Moreover, by selectively blocking and impeding file sharing applications
that are used by competing video distribution services, Comcast’s practice “poses
significant risks of anticompetitive abuse.” Id. 147 (JA ).

Nor was Comcast’s traffic-blocking tailored to managing network
congestion. Comcast engaged in the practice at all times of the day, not only when
the network was congested, and it interfered with customers’ use of disfavored
applications and services without regard to their bandwidth consumption. Comcast
Order 148 (JA ). Indeed, Comcast did not interfere with applications other than

peer-to-peer applications that consume greater bandwidth. Ibid. Comcast could
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have employed alternative network management practices that did not disfavor
particular applications and content, such as charging Internet access customers a
fee for excess bandwidth usage. Id. 149 (JA ).

That left the question of remedy. In an enforcement case, the Commission
ordinarily directs a violator to stop engaging in the unlawful practice. Such action
was not necessary here, however, because during the course of the proceeding
Comcast had informed the Commission that it had determined to end its practice
voluntarily by December 31, 2008, and “instead to institute a protocol-agnostic
network management technique.” Comcast Order 154 (JA - ), citing Letter of
July 10, 2008 from Kathryn A. Zachem to Marlene Dortch at 2 (JA ); Letter of
March 28, 2008 from David L. Cohen to Kevin J. Martin at 2 (JA ). Adoption of
that new technique required Comcast to “reconfigure [its] network management
systems” but resulted in what Comcast’s Chief Technology Officer called “a traffic
management technique that is more appropriate for today’s emerging Internet
trends.” Letter of March 27, 2008 from David L. Cohen to all FCC
Commissioners, att. at 1 (JA ).

Nor did the Commission impose a fine. The Commission instead took steps
merely to ensure that Comcast in fact followed through on its commitment to cease
the contested practice. It retained jurisdiction over the matter and directed that

Comcast, within 30 days, disclose the precise contours of its former network
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practices, submit a compliance plan describing the transition to a new network
management practice, and disclose the details of the new practices. Comcast
Order 1154, 56 (JA , ).

In its required post-order filings, Comcast confirmed that by the end of
2008, it would cease targeting traffic from particular peer-to-peer applications.
Instead of blocking a particular type of communication at all times of day, it would
install new hardware and software that would, during periods of peak network
congestion, change the “priority status” of traffic associated with high-bandwidth
customers so that their intensive use of the network would not adversely affect
other users. Letter of Sept. 19, 2009 from Kathryn A. Zachem to Marlene Dortch,
att. Bat2,4,8 (JA , , ). Comcast reported that in trials fewer than one-third of
one percent of users had their traffic’s “priority status” changed and that “managed
users whose traffic is delayed during those congested periods perceive little, if any,

effect.” Id. at 8, 10 (JA , ). Comcast also pledged to take specified steps “to

inform our customers of the new ... management practices.” Id. att. C at 2 (JA ).

SUMMARY OF ARGUMENT

Comcast, the provider of cable modem Internet access service to 14 million
subscribers, surreptitiously blocked its customers from using peer-to-peer
technology that enables video distribution (among other applications) and poses a

potential competitive threat to Comcast’s core cable business. The Commission
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determined that Comcast’s furtive actions violated federal policy governing the
Internet, as set forth by Congress and interpreted by the FCC. The Commission
adopted modest minor remedial steps that acknowledged Comcast’s voluntary
cessation of its unlawful practice. The Commission’s determinations were lawful
and reasonable.

Congress created the FCC for cases such as this one. Congress gave the
agency broad and adaptable jurisdiction so that it can keep pace with rapidly
evolving communications technologies. The Internet is such a technology. It has
changed the way Americans communicate and supports applications and services
that are intertwined with virtually all of the communications media traditionally
regulated by the FCC. Yet Comcast argues that the FCC had no power to take any
action in this case, even the modest steps it took to ensure that Comcast lived up to
its promise to stop a practice that threatened the open nature of the Internet.

1. The threshold question in this case is whether the FCC had authority to
address Comcast’s secret blocking of a popular and important Internet application.
Comcast should be estopped from challenging the FCC’s authority, however,
because the company successfully argued to a district court in California that the
FCC does have jurisdiction to regulate the very practices at issue in this case.

In any event, the Supreme Court has already decided the jurisdictional

question here. In Brand X, the Supreme Court concluded that although
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information service providers are not subject to mandatory regulation by the
Commission, the FCC has authority over them under its Title I ancillary
jurisdiction. Brand X’s conclusion followed directly from prior holdings of this
Court and the Supreme Court upholding Commission ancillary jurisdiction over
“enhanced services” (the regulatory precursor to “information services”) and cable
television (at the time a new technology that posed competitive and regulatory
challenges to broadcast television).

As those cases recognize, the FCC has general jurisdiction over all interstate
communications by radio and by wire, which includes Comcast’s cable modem
service. It is settled law that the agency may exercise that jurisdiction over matters
not directly addressed by the Communications Act — ancillary authority — where
doing so furthers regulatory goals that are based in the provisions of the Act. The
modest regulatory steps taken here fall comfortably within the FCC’s ancillary
authority. If allowed, clandestine network-blocking practices such as Comcast’s
could undermine the Commission’s regulatory goals for virtually every sector of
communications media, from the Internet, to cable and broadcast television, to
voice communications.

Exercise of ancillary jurisdiction in this case furthers numerous regulatory
goals based in the Communications Act. For example, the Commission’s actions

are ancillary to section 230(b) of the Act. There, Congress set forth various
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“polic[ies] of the United States” regarding the Internet, including a policy of
maximizing user control over the receipt of Internet content. The Commission
found that Comcast’s practice of blocking customer use of peer-to-peer file sharing
applications frustrated those express congressional policies. Rather than
maximizing user control, Comcast surreptitiously and selectively undermined it,
thus threatening the open nature of the Internet.

Section 706(a) of the Telecommunications Act of 1996, 47 U.S.C.

8 1302(a), likewise places on the FCC a duty to “encourage the deployment on a
reasonable and timely basis of advanced communications capability.” Comcast’s
clandestine blocking practices interfered with that regulatory responsibility
because, if left unchecked, they would reduce consumer demand for, and thus
deployment of, high speed communications services and facilities. The FCC’s
limited exercise of authority over those practices thus was ancillary to section
706(a).

The FCC also has ancillary authority over Comcast’s cable modem blocking
practices by virtue of its regulatory authority over broadcast radio and television,
cable services, and telephony. The economics of broadcasting and the local
origination of programming, matters of longstanding FCC regulation, are directly
affected by Internet network practices in much the same as they were by the advent

of cable television. Likewise, as a potential competitor to cable television service,
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video distribution via the Internet may exert downward pressure on cable prices, a
matter the Commission has long regulated. And as a competitor to traditional
telephone service, Internet-based voice service can affect policies related to the
regulation of telephony, from prices and practices to interconnection and
technological advancement. The viability of competition in the FCC-regulated
communications markets cannot be left to the discretion of cable modem providers
who compete in those markets. Finally, the FCC has ancillary jurisdiction by
virtue of a duty imposed by Title I itself, which places on the agency a
responsibility to ensure a communications system with reasonable prices.

2. The FCC properly proceeded in this case by adjudication rather than by
rulemaking. The choice is left to the agency’s discretion, and Comcast has failed
to show an abuse of discretion. The Commission gave substantial reasons for
preferring a cautions and fact-specific adjudication to a broadly applicable
rulemaking in this case, and Comcast does not challenge any of them. Instead,
Comcast argues that adjudication was impermissible because the Commission had
no pre-existing legal norm to enforce. That claim overlooks the legal norms set
forth by Congress in section 230(b). It also ignores the Commission’s explication
of the statutory standards in the Internet Policy Statement, which announced the

principles the agency would use in future adjudications.
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The Commission did not impose a penalty on Comcast without notice.
There was no legally cognizable penalty in this case; rather, Comcast voluntarily
ceased its blocking practice, and the Commission declined to impose a monetary
forfeiture. In any event, Comcast was given notice years ago that the Commission
would police Comcast’s network access practices. When it approved Comcast’s
acquisition of another cable system, the Commission warned that any interference
by Comcast with its customers’ access to Internet content and applications would
be assessed under the standards of the Internet Policy Statement. Comcast ignored
that crystal clear warning. It cannot seriously claim to be surprised by the

consequences.

ARGUMENT

l. STANDARD OF REVIEW

1. Review of the Commission’s interpretation of the Communications Act is
governed by Chevron USA, Inc. v. NRDC, 467 U.S. 837 (1984). If the intent of
Congress is clear from the statutory language, “that is the end of the matter.” Id. at
842-843. But if the statutory language does not reveal the “unambiguously
expressed intent of Congress” on the “precise question” at issue, the Court must
accept the agency’s interpretation as long as it is reasonable and “is not in conflict
with the plain language of the statute.” National R.R. Passenger Corp. v. Boston &

Maine Corp., 503 U.S. 407, 417 (1992).
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An agency’s “interpretation of the scope of its jurisdiction is entitled to
Chevron deference.” Maine Public Utilities Comm’n v. FERC, 520 F.3d 464, 479
(D.C. Cir. 2008), citing Oklahoma Natural Gas Co. v. FERC, 28 F.3d 1281, 1283-
1284 (D.C. Cir. 1994) (citing numerous cases).

Comcast claims otherwise, relying on American Library Ass’n v. FCC, 406
F.3d 689 (D.C. Cir. 2005), but that case is inapplicable here. There, the Court
explicitly “appl[ied] the familiar standards of review enunciated ... in Chevron.”
Id. at 698. Although the Court ultimately declined to defer to the FCC’s
interpretation of its jurisdictional statute, it did so not because jurisdictional
statutes are subject to a different standard of review, but because in the
circumstances of that case the plain meaning of the statute did not apply to the
conduct at issue. Specifically, the Court held that the Commission had attempted
to regulate matters that did not constitute radio or wire transmission and thus did
not “fall within the scope of the Commission’s general jurisdictional grant.” Id. at
700. The agency therefore had not “acted pursuant to delegated authority” and
accordingly was due no interpretive deference. Id. at 699.

2. To the degree that Comcast is arguing that the FCC had to proceed in this
matter by rulemaking rather than adjudication, that is a matter committed to the
agency’s discretion. LaRouche v. Federal Election Comm’n, 28 F.3d 137, 142

(D.C. Cir. 1994). To prevail on that claim, Comcast must show that the FCC
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abused its discretion. Moreover, the “agency’s interpretation of its own precedent
Is entitled to deference.” Cassell v. FCC, 154 F.3d 478, 483 (D.C. Cir. 1998).

3. Comcast’s contentions that the Commission acted arbitrarily and
capriciously in violation of the APA are reviewed under the familiar highly
deferential standard under which the Court “presume[s] the validity of the
Commission’s action and will not intervene unless the Commission failed to
consider relevant factors or made a manifest error in judgment.” Consumer

Electronics Ass’nv. FCC, 347 F.3d 291, 300 (D.C. Cir. 2003).

II. THE COMMISSION MAY ENFORCE FEDERAL INTERNET
POLICY AGAINST COMCAST.

The threshold question in this case is whether the FCC has authority to
examine Comcast’s Internet-blocking practices and to require disclosure of those
practices and verification of their cessation. Logically, the Court must answer the
question whether the agency had authority before it addresses whether the agency
wielded such authority lawfully, which is Comcast’s lead argument. See, e.g.,
Motion Picture Ass’n of Americav. FCC, 309 F.3d 796 (D.C. Cir. 2002)
(considering authority before APA challenge).

Congress created the FCC “to serve as the single Government agency” with
“unified jurisdiction” and “regulatory power over all forms of electrical

communication” by wire or radio. United States v. Southwestern Cable Co., 392
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U.S. 157, 168 (1968) (internal quotation marks omitted). The Communications
Act vests the FCC with broad authority over “all interstate and foreign
communication by wire or radio,” 47 U.S.C. § 152(a), and charges the agency with
making available “to all the people of the United States ... a rapid, efficient,
Nation-wide, and world-wide wire and radio communication service ... at
reasonable charges,” 47 U.S.C. § 151. The FCC’s statutory responsibilities and
authority amount to “a unified and comprehensive regulatory system” for the
communications industry that allows a single agency to “maintain, through
appropriate administrative control, a grip on the dynamic aspects” of that ever-
changing industry. FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137, 138
(1940). There is no dispute here that the Commission’s general jurisdiction over
wire communication covers cable modem service. Br. 42 (“Comcast does not
dispute the Commission’s subject matter jurisdiction over Internet services.”). As
a cable system operator, telephone service provider, and holder of numerous FCC-
issued licenses, moreover, Comcast is already heavily regulated by the
Commission. See, e.g., Adelphia/Time Warner/Comcast Order, 21 FCC Rcd 8203,
8220 128 (2006) (Adelphia Order).

Congress specified further that the FCC *“shall execute and enforce the
provisions” of the Communications Act. 47 U.S.C. 8 151. Congress thus

delegated to the agency the authority to “perform any and all acts, make such rules
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and regulations, and issue such orders ... as may be necessary in the execution of
its functions.” 47 U.S.C. 8 154(i). Under that broad grant of jurisdiction, the
Commission had authority to enforce federal Internet policy on the facts presented

here. Comcast elsewhere has admitted as much.

A.  Comcast Is Estopped From Challenging The
Commission’s Authority Over Its Blocking Practices.

The Court should decline even to hear Comcast’s argument that the
Commission lacked authority to investigate Comcast’s practice of blocking peer-
to-peer applications and ensure its cessation. The argument is barred by the rule of
judicial estoppel, which provides that “where a party assumes a certain position in
a legal proceeding, and succeeds in maintaining that position, he may not
thereafter, simply because his interests have changed, assume a contrary position.”
New Hampshire v. Maine, 532 U.S. 742, 749 (2001), quoting Davis v. Wakelee,
156 U.S. 680, 689 (1895). See 18 Moore’s Federal Practice § 134.30, p. 134-64
(3d ed. 2000) (“The doctrine of judicial estoppel prevents a party from asserting a
claim in a legal proceeding that is inconsistent with a claim taken by that party in a
previous proceeding™); 18B C. Wright, A. Miller, & E. Cooper, Federal Practice

and Procedure § 4477, p.553 (2002) (“a party should not be allowed to gain an
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advantage by litigation on one theory, and then seek an inconsistent advantage by
pursuing an incompatible theory”).!

A class action lawsuit against Comcast in the Northern District of California
alleged that Comcast’s practice of interfering with peer-to-peer applications
violated California law. See Defendants’ Memorandum of Law in Support of
Motion for Judgment on the Pleadings in Hart v. Comcast, No. 07-06350 (N.D.
Cal.) filed March 14, 2008 at 1 (attached hereto as Exhibit 1). Comcast asked the
district court to “stay its hand under the primary jurisdiction doctrine,” because
“the very allegations that fuel this lawsuit” were before the FCC (in the proceeding
now before this Court) and “are within the subject matter jurisdiction of the FCC.”
Id. at 1-2. The FCC *“possesse[s] ... both expertise and authority delegated by
Congress [to] pass on issues within [its] regulatory authority,” Comcast assured the
district court. Id. at 10, quoting United States v. General Dynamics Corp., 828
F.2d 1356, 1362, 1365 (9th Cir. 1987). The agency “is actively reviewing the
conduct that [plaintiff] complains about,” and “that conduct falls squarely within
the FCC’s subject matter jurisdiction.” Motion at 12 (emphasis added). Comcast

thus asked the Court to stay the class action pending FCC disposition of the matter.

! Although this Court formerly disapproved of the doctrine of judicial estoppel, see
Southern Pacific Transp. Co. v. ICC, 69 F.3d 583, 591 n.3 (D.C. Cir. 1995), the
Supreme Court’s decision in New Hampshire v. Maine now establishes the
controlling law.
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The district judge agreed with Comcast that the blocking issue had “been
firmly placed within the jurisdiction of” the FCC, “an administrative agency whose
authority to regulate internet broadband access companies’ services is well-
established.” Order of June 25, 2008 at 2-3 (attached hereto as Exhibit 2). Over
the plaintiffs’ objections, the court accordingly granted Comcast’s request to stay
the case. Id. at 4. See Comcast Order {23 & nn.109-111 (JA ).

In an effort to avoid, or at least delay, potential liability to its cable modem
customers, Comcast thus told a district court judge that the FCC had jurisdiction
over Comcast’s practice of interfering with peer-to-peer applications — and
Comcast was successful in its stay request. A year later, Comcast tells this Court
that the FCC is powerless to take any action against Comcast’s interference with
peer-to-peer access. This case presents a textbook circumstance for the application
of judicial estoppel.

It is insufficient to argue, as Comcast does in footnote 21 of its brief, that
before the district court Comcast never conceded that the FCC could actually
exercise its “subject matter jurisdiction.” The unmistakable import of Comcast’s
argument to the trial court was that the FCC had the power to regulate Comcast’s
conduct. That is certainly how the district judge understood the matter; the court’s
stay order relied on the FCC’s *“authority to regulate Internet broadband access

companies’ services.” Order at 3. The order leaves little question about the
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court’s understanding that Comcast agreed the FCC could actually do something
about the matter. Because Comcast prevailed before another court on the theory
that the FCC has authority to regulate cable modem blocking practices, it should be

estopped from arguing the opposite here.

B.  The Commission Has Ancillary Authority In This Case.

Even if Comcast’s jurisdictional objection were properly before the Court,
which it is not, it would fail. Cable modem service constitutes “interstate ...
communication by wire” and thus falls squarely within Congress’s grant of
jurisdiction to the FCC. 47 U.S.C. § 152(a). Comcast nevertheless claims that the
Commission is powerless to exercise its jurisdiction to protect the Internet, which
Is arguably the most important innovation in communications in a generation. In
fact, as we explain below, Congress created an agency with expertise in
communications policy matters precisely to enable the government to maintain
regulatory authority in a dynamically changing technological marketplace. The
modest regulatory action taken in this case falls comfortably within the

Commission’s assigned role.

1. Brand X And Its Antecedents.

The question presented here is whether the Commission had the authority to
take minimal regulatory steps to protect against network management practices

that impinge on congressional policies favoring an open Internet, undermine the
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ability of broadband subscribers to use innovative Internet applications, and
threaten competition in FCC-regulated programming distribution markets.

The answer to that question is yes, as the Supreme Court expressly stated in
Brand X. There, the Court considered whether the Commission had reasonably
classified cable modem service as an information service rather than a
telecommunications service. One party argued that deeming cable modem service
an information service would disable the agency from regulating this important
Internet access technology, and the Court rejected that claim. Drawing on the
historical distinction between basic and enhanced services, see pp.4-5, supra, the
Court answered that whereas “[i]Jnformation-service providers ... are not subject to
mandatory common-carrier regulation under Title 11" of the Communications Act,
“the Commission remains free to impose special regulatory duties on facilities-
based [Internet service providers] under its Title | ancillary jurisdiction,” as it had
done for decades with enhanced services. 545 U.S. at 976, 996 (emphasis added);
accord id. at 976 (“the Commission has jurisdiction to impose additional
regulatory obligations under its Title I ancillary jurisdiction”).

Brand X broke no new ground in recognizing the Commission’s Title |
jurisdiction over enhanced and information services. Two decades earlier in CCIA,
this Court confronted the same general question of the Commission’s authority to

impose regulatory requirements on providers of enhanced services, which (like
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information services) are not subject to direct regulation under Title I1I. The Court
held it to be “beyond peradventure” that the Commission could regulate enhanced
services even though they are “not within the reach of Title I11.” 693 F.2d at 213.
As with the Internet today, enhanced services then represented the cutting edge of
communications technology, and the Court accordingly emphasized that “[i]n
designing the Communications Act, Congress sought to endow the Commission
with sufficiently elastic powers such that it could readily accommodate dynamic
new developments in the field of communications.” Ibid. (quotation marks and
citation omitted).

CCIA rested in turn on a Supreme Court decision upholding the
Commission’s exercise of ancillary jurisdiction in a situation directly parallel to the
advent of the Internet. In the early 1960s, cable television systems began to
compete with over-the-air broadcast stations; today, peer-to-peer applications pose
a competitive threat to traditional telephone and video distribution services. In the
1960s, cable television was not directly subject to any provision of the
Communications Act. The FCC nevertheless asserted regulatory power over cable
under its ancillary authority. In Southwestern Cable, the Supreme Court affirmed
that exercise of authority, holding that because cable was a wire communications
technology that implicated the Commission’s regulatory goals for broadcast

television and presented a threat of unfair competition, 392 U.S. at 175,
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Commission regulation of cable was reasonably ancillary to the agency’s “various
responsibilities for the regulation of television broadcasting,” id. at 178.

The Supreme Court reached a similar conclusion in United States v. Midwest
Video Corp., 406 U.S. 649, 662 (1972) (Midwest Video I), finding that ancillary
regulation of cable was “plainly within the Commission’s mandate for the
regulation of television broadcasting.” 406 U.S. at 668. The Court found that the
FCC had ancillary jurisdiction by virtue of the Commission’s protection and
promotion of “objectives for which the Commission had been assigned
jurisdiction.” 406 U.S. at 667. The Court clarified that “the critical question ... is
whether the Commission has reasonably determined that its [regulatory action] will
further the achievement of long established regulatory goals” in those areas. 406
U.S. at 667-668 (quotation marks omitted).

Brand X, CCIA, Southwestern Cable and Midwest Video | are controlling
here. If allowed, clandestine network-blocking practices such as Comcast’s could
adversely affect virtually every sector of traditional communications media. For
example, the Commission explicitly found that BitTorrent and similar peer-to-peer
technologies enable “a source of video programming ... that could rapidly become
an alternative to cable television. The competition provided by this alternative
should result in downward pressure on cable television prices, which have

increased rapidly in recent years.” Comcast Order 116 (JA ). Conversely, secret
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blocking of such alternative services would retard their development and ultimatey
allow cable operators like Comcast to maintain higher prices. Similarly, a cable
modem service provider’s blocking of Internet voice applications would disable

one of the key sources of emerging competition in telephone markets.

2. Ancillary Authority.

The Supreme Court warned nearly 70 years ago against “stereotyp[ing] the
powers of the Commission to specific details in regulating a field of enterprise the
dominant characteristic of which was the rapid pace of its unfolding.” National
Broadcasting Co., Inc. v. United States, 319 U.S. 190, 219-220 (1943). The FCC
has ancillary authority precisely to enable the agency to supervise the most
important, fastest changing, and furthest reaching communications developments.
“In the context of the developing problems to which it was directed, the Act gave
the Commission ... expansive powers ... [and] a comprehensive mandate.” Ibid.

The ancillary jurisdiction doctrine arises from the Communications Act’s
grant of jurisdiction over “all interstate and foreign communication by wire.” 47
U.S.C. § 152(a) (emphasis added). “Nothing in the language of § 152(a) ... limits
the Commission’s authority to those activities and forms of communication that are
specifically described by the Act’s other provisions.” Southwestern Cable, 392
U.S. at 172. Rather, the Commission has ancillary jurisdiction over wireline

communications matters not directly addressed elsewhere in the statute, when the
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assertion of such authority will “promote the objectives for which the Commission
has been [specifically] assigned jurisdiction” or “further the achievement of ...
[legitimate] regulatory goals.” Midwest Video I, 406 U.S. at 667. The
Commission therefore may regulate in areas not specifically addressed by
Congress so long as the subject matter falls within the agency’s general grant of
jurisdiction and the regulation is “reasonably ancillary to the effective performance
of the Commission’s various responsibilities.” Southwestern Cable, 392 U.S. at
172-173.

Here, the Commission’s exercise of ancillary jurisdiction was extremely
modest. The Commission examined Comcast’s practices and determined that
discriminating against a lawful application that customers chose to use and that
competitively threatened Comcast’s own cable service violated federal Internet
policy. Because Comcast had voluntarily abandoned the contested practice in the
course of the administrative proceeding, the Commission required only that
Comcast disclose what it had been doing and verify that it had discontinued the
practice. The Court should reject the efforts of Comcast’s intervenors and amici to
inflate this case far beyond its actual boundaries. Amicus Br. 29; Intervenor Br.
14-22.

The Commission reasonably decided that both prongs of the ancillary

jurisdiction test are met in this case. First, cable modem service falls within the
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Commission’s general grant of jurisdiction over wire communications (as Comcast
agrees, Br. 42). Second, as explained below, requiring Comcast to disclose its
network management practices and to verify the cessation of its practice of
interfering with peer-to-peer applications is “reasonably ancillary” to the

Commission’s specific responsibilities under the Communications Act.

a. Section 230(b).

FCC regulation of cable modem service is “reasonably ancillary” to section
230(b) of the Communications Act. There, Congress set forth the “policy of the
United States” to “promote the continued development of the Internet,” “to
preserve the vibrant and competitive free market that presently exists for the
Internet,” and to “encourage the development of technologies which maximize user
control over what information is received by individuals, families, and schools who
use the Internet.” 47 U.S.C. 88 230(b)(1)—(3). The Commission found that
Comcast’s practice of blocking customer use of peer-to-peer file sharing
applications frustrated all of those policies. The practice “impedes consumers
from running applications of their choice,” “discourage[s] the development of

technologies — such as peer-to-peer technologies — that maximize user control,”
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and thus retards rather than promotes the continued development of the Internet.
Comcast Order 143 (JA ) (quotation marks omitted).?

Moreover, the Commission found that Comcast could have, but did not,
develop and deploy technological improvements that would have allowed it to
manage its network without discriminating against certain applications. Comcast
Order 149 (JA ). After the Commission began the proceeding, Comcast
announced it would adopt a “protocol-agnostic” network management system that
would be “more appropriate for today’s emerging Internet trends.” Letter of
March 27, 2008 from David L. Cohen to all Commissioners att. at 1 (JA ).
Comcast later said it would accomplish this through upgrades to its hardware and
software. Letter of Sept. 19, 2008 from Kathryn A. Zachem to Marlene Dortch,
att. Bat 4 (JA ). In other words, in the wake of the proceeding on review,
Comcast “develop[ed] . . . technologies” that better “maximize[d] user control over

what information is received.” 47 U.S.C. § 230(b)(3).

2 Comcast asserts in passing that the Commission was required “to give meaningful
consideration to the need for ISPs to employ reasonable network management
practices in order to prevent the transmission of copyright-infringing audio and
video content.” Br. 55-56. Even if that aside were sufficient to present the
copyright issue to the Court, but see Ry. Labor Executives’ Ass’n v. United States
R.R. Ret. Bd., 749 F.2d 856, 859 n.6 (D.C. Cir. 1984), the Commission stated,
consistent with Comcast’s position here, that Internet providers could “block
transmissions ... that violate copyright law.” Comcast Order {50 (JA ). Inthis
case, moreover, the agency had before it a network practice that was preventing
lawful user access to content, see id. 15 (JA ), in a manner that could not possibly
be justified by copyright concerns.
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Given Congress’s charge that the Commission “shall execute and enforce”
the provisions of the Act, 47 U.S.C. § 151, and its grant of power to “perform any
and all acts” and “issue such orders” as may be “necessary in the execution of its
functions,” 47 U.S.C. § 154(i), the FCC reasonably interpreted the
Communications Act as granting authority over cable modem service where
necessary to effectuate the policies of section 230(b).

Comcast belittles section 230(b) as “not an operative part of the statute”
because it is a statement of federal policy rather than a command for the agency to
take defined action. Br. 47. In the California class action litigation, Comcast
argued that sections 230(b) and 706(a) preempted the application of state law to
Internet access service, thus recognizing that the statutes are not empty
congressional rhetoric, as Comcast now suggests. See Comcast Memorandum of
Law at 13-15 (Exhibit 1 hereto).

Comcast, moreover, now relies on Association of Am. Railroads v. Costle,
562 F.2d 1310, 1316 (D.C. Cir. 1977), which does not support its proposition.
American Railroads addressed, in a context that did not involve the
Communications Act and its broad grant of authority to the FCC, whether an
agency could rely on a statutory preamble to override the plain meaning of another
part of the same statute. A very different situation is presented here. Section

230(b) is not a preamble but a formal declaration of national policy — indeed, the
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statute contains separate “findings” that are equivalent to a preamble. 47 U.S.C. §
230(a). American Railroads recognized that “[t]he operative provisions of statutes
are those which ... declare the legislative will.” 562 F.2d at 1316 (emphasis
added). Here, the “legislative will” has been declared by Congress in the form of a
policy, along with an express grant of authority to the FCC to perform all actions
necessary to “execute and enforce” all of the “provisions” of the Communications
Act. 47 U.S.C. 88 151, 154(i). The Commission order upheld in Midwest Video |
described the agency’s ancillary authority “to further statutory policies,” 406 U.S.
at 653 (emphasis added), and Comcast offers no reason why Section 230(b), a
codified declaration of the “policy of the United States” placed in the
Communications Act, should fall outside the scope of that authority. Indeed, the
breadth and pace of change in Internet technology make it particularly
understandable that Congress delegated authority to the FCC in the form of broad
policy outlines rather than a set of easily outdated commands.

Comcast wrongly argues that the Commission failed to respect the
“deregulatory bent of section 230(b).” Br. 53 n.30. Section 230(b) states several
potentially conflicting policies, which the Commission assessed and balanced.
Comcast Order 1124-26 (JA - ). Its discussion was reasonable under the

controlling principle that “only the Commission may decide how much precedence
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particular policies will be granted when several are implicated in a single

decision.” MobileTel, Inc. v. FCC, 107 F.3d 888, 895 (D.C. Cir. 1997).

b. Section 706(a).

Section 706(a) of the Telecommunications Act of 1996, 47 U.S.C.
8 1302(a), states that the FCC “shall encourage the deployment on a reasonable
and timely basis of advanced communications capability.” The Commission found
that Comcast’s practice of “degrading consumer ability to share or access video
content effectively results in the limiting of ‘deployment’ of an ‘advanced
telecommunications capability.” Comcast Order {18 (JA ). The agency
predicted that protecting against the secret blocking of peer-to-peer video
distribution — as opposed to allowing such practices — would increase “consumer
demand for high-speed Internet access” and thus increase deployment of high-

speed facilities and promote the availability of innovative applications. Ibid. (JA

_)_

¥ Comcast’s intervenors argue (Br. 35) that various unenacted bills “make[]

clear that the FCC has not been granted ... authority” over the Internet. Failed
legislative proposals, however, are “a particularly dangerous ground on which to
rest an interpretation of a prior statute.” Pension Benefit Guaranty Corporation v.
LTV Corp., 496 U.S. 633, 650 (1990); see Southwestern Cable, 392 U.S. at 169-
171. “Congressional inaction lacks persuasive significance because several
equally tenable inferences may be drawn from such inaction, including the
inference that the existing legislation already incorporated the offered change.”
LTV, 496 U.S. at 650 (internal quotation marks omitted). Intervenors’ reliance on
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), is misplaced
because that case involved a congressional enactment, not unenacted bills.
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Section 706(a) commands the FCC to use its regulatory authority to fulfill
the stated goals. As this Court held recently, the “general and generous phrasing of
8 706 means that the FCC possesses significant ... authority and discretion to settle
on the best regulatory or deregulatory approach to broadband.” Ad Hoc
Telecommunications Users Committee v. FCC, 572 F.3d 903, 906-907 (D.C. Cir.
2009). The action taken by the Commission in this case therefore is ancillary to its
responsibilities under section 706(a).

Comcast notes a prior Commission statement that section 706(a) “does not
constitute an independent grant of authority.” Br. 28, citing Deployment of
Wireline Services Offering Advanced Telecommunications Capability, 13 FCC Rcd
24012, 24047 (1998). In the cited decision, however, the Commission was
referring to whether section 706(a) supported forbearance authority, which is
governed by 47 U.S.C. 8 160, and was not opining more generally on the effect of
section 706 on ancillary authority. Deployment of Wireline Services, 13 FCC Rcd
at 24047 (“We are not persuaded ... that Congress provided independent
forbearance authority in section 706(a).”).

Comcast argues in passing that any FCC authority over the Internet
contravenes sections of the Act that allegedly prohibit the Commission from
treating non-common carriers as common carriers. Br. 52. Comcast may not raise

the argument here because it failed to make the claim to the Commission. Itis a
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condition precedent to judicial review of a particular claim that the FCC has been
given a fair opportunity to address it. 47 U.S.C. § 405(a); see Sprint Nextel Corp.
v. FCC, 524 F.3d 257, 256-257 (D.C. Cir. 2008); Globalstar Inc. v. FCC, 564 F.3d
476, 483-484 (D.C. Cir. 2009).

In any event, Comcast’s argument overlooks the fact that the Commission
required only that Comcast verify its voluntary discontinuation of its interference
with peer-to-peer applications and disclose the exact contours of that practice. The
Comcast Order does not come close to treating Comcast as a common carrier.
Moreover, even if the Commission had imposed on Comcast some of the duties of
a common carrier, Comcast has identified no provision in the Communications Act
that categorically prohibits such treatment with respect to information service
providers. Section 3(44) of the Act, 47 U.S.C. § 153(44), on which Comcast relies
(Br. 52), applies by its plain terms only to telecommunications carriers, but
Comcast in its role as a broadband Internet access provider is an information

service provider, not a telecommunications carrier.

* Comcast cites no pleading in which it claimed to have raised the issue, and we
have not found any. Even if Comcast made the claim somewhere in passing, “the
Commission need not sift pleadings and documents to identify arguments that are
not stated with clarity by a petitioner.” New Eng. Pub. Communications Council,
Inc. v. FCC, 334 F.3d 69, 79 (D.C. Cir. 2003) (quotation marks omitted).
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C. Titles I, 111, and VI of the
Communications Act.

Services provided over the Internet affect nearly all aspects of federally
regulated communications. Directly at issue here, for example, peer-to-peer
applications make possible video distribution and voice services that pose a
competitive threat to the services offered by broadcasters, cable television
operators, and telephone companies. Comcast Order {17 (JA ). The Commission
accordingly has ancillary authority to regulate cable modem service by virtue of its
regulatory authority over telephony (Title Il of the Act), broadcast radio and
television (Title 111), and cable services (Title VI).

The situation is directly analogous to the one in Southwestern Cable. Video
distribution over the Internet has the potential to affect the broadcast industry in
much the same way that cable television did. Video programming distributed over
the Internet is akin to out-of-market programming carried by cable. Both
potentially alter the economics of the television marketplace and affect local
origination of programming, diversity of viewpoints, and the desirability of
providing service in certain markets. 392 U.S. at 173-176. It would significantly
interfere with the Commission’s ability to effectuate its policies concerning such
matters if the agency were powerless to prevent cable modem service providers

from denying Internet users the benefits of additional avenues of video
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distribution. FCC authority over Internet access therefore is reasonably related to
the agency’s responsibilities under Title 111 of the Communications Act.

Authority over cable modem service is likewise ancillary to the
Commission’s oversight of cable television services under Title VI of the Act.
Congress historically has been concerned about unreasonable cable rates. See 47
U.S.C. 8 521 nt (“[t]he average monthly cable rate has increased almost 3 times as
much as the Consumer Price Index”). That concern persists. Comcast Order 16
(JA ). The Commission recognized that Internet video distribution could become
an alternative to cable television and thus a potential check on future cable rates.
Ibid. Because Congress has given the FCC authority over certain cable service
rates, 47 U.S.C. § 543, and cable providers have the incentive to squelch
competing distribution media and thereby reduce price pressure on their services,
enforcement of federal Internet policy is directly related to section 543 on these
facts.

The Commission found as well that Comcast’s ability to block access to
Internet applications could impair its implementation of Title Il. Comcast Order
11117 (section 201), 19 (section 256), 20 (section 257) (JA , , ). Voice over
Internet Protocol (VOIP) service, which has grown substantially, enables
customers to place Internet-based voice calls to “traditional land-line telephone[s]

connected to the public switched telephone network.” Comcast Order 1119, 30
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(JA , ). VOIP can affect prices and practices (addressed by 47 U.S.C. 8§88 201(b)
and 205) as well as network interconnections and the ability of telephone
subscribers to reach one another ubiquitously (addressed by 47 U.S.C. § 256). See
Comcast Order 119 (JA ). VOIP can affect the “national policy” of “vigorous
economic competition [and] technological advancement” and the removal of
barriers to market entry that are the subject of 47 U.S.C. § 257.

Such concerns are not merely theoretical. In 2005, the FCC’s Enforcement
Bureau entered into a consent decree with a traditional telephone company that
was also an ISP to end its practice of preventing customers from using VOIP
applications. Comcast Order 139 (JA ). As with competition in video markets,
the viability of competition in voice communications cannot be left to the
unregulated power of cable modem providers, which in many cases offer telephone
service. See Implementation of Section 3 of the Cable Television Consumer
Protection and Competition Act of 1992, 24 FCC Rcd 259, 293 (2009).

The Commission need not stand on the sidelines until harms have come to
pass. The Supreme Court recognized in Southwestern Cable that even if the
Commission cannot “predict with certainty” the future course of a regulated
market, it may exercise ancillary jurisdiction to “plan in advance of foreseeable

events, instead of waiting to react to them.” 392 U.S. at 176-177.
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d. Titlel.

Finally, in the circumstances of this case, Title | of the Communications Act
serves as a stand-alone source of ancillary authority. Section 1 of the Act sets forth
Congress’s basic goal of “mak[ing] available, so far as possible, to all the people of
the United States ... a rapid, efficient, Nation-wide and world-wide wire ...
communication service ... with adequate facilities at reasonable charges.” 47
U.S.C. 8 151. The Supreme Court recognized in Southwestern Cable that section 1
imposes “responsibilities” on the FCC that the agency is “required” to pursue. 392
U.S. at 167.

Directly relevant here, in CCIA, this Court upheld the Commission’s
assertion of Title | authority over enhanced services, which are effectively
interchangeable with information services. The agency had found in that case that
enhanced services were not subject to common carriage regulation under Title I1.
CCIA, 693 F.2d 198. Given the inapplicability of Title 11, no other provision of the
Act applied specifically to enhanced services. The Court nevertheless upheld the
Commission’s assertion of ancillary authority on the basis of section 1 because one
of the agency’s “responsibilities is to assure a nationwide system of wire
communications services at reasonable prices.” 1d. at 213 (citing Section 2 of the

Act, 47 U.S.C. § 152). Given the Commission’s reasonable finding that Internet-
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based services directly affect price competition in other markets regulated by the
Commission, Comcast Order 117 (JA ), CCIA is directly relevant here.

Similarly, in Rural Tel. Coalition v. FCC, 838 F.2d 1307, 1315 (D.C. Cir.
1988), the Court upheld rules establishing a universal service fund in the absence
of specific statutory authority. The Court determined that the action was ancillary
to the FCC’s responsibility under section 1 of the Communications Act to make
service available to all Americans at reasonable prices.

So too, the Second Circuit, reviewing a precursor to Computer 11, upheld on
the authority of Title | a structural separation requirement for telephone
companies’ provision of data processing services on the ground that “even absent
explicit reference in the statute, the expansive power of the Commission in the
electronic communications field includes the jurisdictional authority to regulate
carrier activities in an area ... intimately related to the communications industry ...
where such activities may substantially affect the efficient provision of reasonably
priced communications service.” GTE Serv. Corp. v. FCC, 474 F.2d 724, 731 (2d
Cir. 1973).

Comcast is wrong in saying that Title | places no “substantive regulatory
responsibility” on the agency. Br. 43. The Supreme Court recognized that section
1 of the Act imposes “responsibilities” on the FCC that the agency is “required” to

pursue. Southwestern Cable, 392 U.S. at 167. Consistent with that determination,
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this Court in Rural Tel. Coalition, 838 F.2d at 1315, relied on section 1 as the
source of FCC ancillary authority to establish a universal service fund. It held
similarly in CCIA that one of FCC’s “various responsibilities” that would support
ancillary authority is the Title | command that the FCC *“assure a nationwide
system of wire communications services at reasonable prices.” 693 F.2d at 213.
The Second Circuit held likewise in GTE Serv. Corp., 474 F.2d at 731. Comcast
seeks to downplay the significance of those decisions on the ground that the FCC
orders on review had relied on Title Il of the Act, Br. 43-44, but the court decisions
rely only on Title I. Indeed, in CCIA, the Commission had determined that Title 11
did not apply to the enhanced services at issue. 693 F.2d 198.

Comcast relies on two cases that it claims rejected ancillary jurisdiction
based on Title I, but the cases address the matter only in dicta. In NARUC v. FCC,
533 F.2d 601, 613 n.77 (D.C. Cir. 1976), the Court stated that it was “dubious”
about ancillary jurisdiction based on Title I; it did not rule on the matter, but
instead held that the Commission’s jurisdiction did not extend to a purely intrastate
communication. Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1479 (D.C. Cir.
1994), contains no holding about the scope of Title | power. The case was decided
on standard APA grounds.

Comcast is similarly wrong that American Library “clarified that ancillary

authority cannot rest solely upon Title | provisions.” Br. 44-45. The Court did not
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address whether the provisions of Title I can alone support ancillary jurisdiction. It
held only that the conduct subject to the regulation under review did not amount to
communication by wire or radio within the reach of Title I. 406 F.3d at 703. The
Court therefore had no occasion to reach the question of whether Title I is
sufficient to sustain ancillary jurisdiction.

If Comcast were correct that the precedents establish that the Commission
lacks ancillary jurisdiction pursuant to Title I, the Court presumably would have
said so when it directly confronted that issue a few years ago in MPAA. There, the
Court reviewed an FCC order that asserted ancillary jurisdiction based solely on
Title I. The Court did not determine that Title I is insufficient ever to support
jurisdiction, but found only that Title I did not authorize the agency to take the
specific action at issue. 309 F.3d at 804.

Finally, Comcast reads dictum in American Library as saying that ancillary
jurisdiction may rest only on specific action mandated by statute — and thus
excludes ancillary jurisdiction necessary to fulfill statutory policy goals. Br. 46.
Comcast’s construction contradicts the precedents on which American Library
rests. Midwest Video | held that ancillary jurisdiction was based on the
Commission’s protection and promotion of “objectives” and “regulatory goals.”
406 U.S. at 667-668. The Commission order upheld in Midwest Video | described

the agency’s ancillary authority “to further statutory policies.” 406 U.S. at 653
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(emphasis added). This Court upheld ancillary authority where FCC action was
taken to further “a valid communications policy goal.” United Video Inc. v. FCC,
890 F.2d 1173 (D.C. Cir. 1989) (emphasis added). There is no “mandated

responsibilities” limitation of the sort Comcast suggests.

1. THE COMMISSION PROPERLY PROCEEDED BY
ADJUDICATION RATHER THAN RULEMAKING.

A. The Commission Had Discretion To Choose Between The
Two Modes Of Regulation.

An administrative agency has “very broad discretion whether to proceed by
way of adjudication or rulemaking.” Time Warner Entertainment Co. v. FCC, 240
F.3d 1126, 1141 (D.C. Cir. 2001); accord NLRB v. Bell Aerospace Co., 416 U.S.
267, 294 (1974). Here, the FCC properly exercised its discretion.

The burden is on Comcast to prove an abuse of discretion, not upon the
agency to justify its exercise of procedural discretion. See, e.g., Qwest Services
Corp. v. FCC, 509 F.3d 531, 536-537 (D.C. Cir. 2007) (petitioner “identifies
nothing ... that requires use of rulemaking”). The Commission, moreover,
explained in the Comcast Order why it decided to proceed by adjudication in this
instance.

First, the Commission expressed a desire to “proceed cautiously because the
Internet is a new medium, and traffic management questions like the one presented

here are relatively novel” and not ripe for a “hard and fast rule.” Comcast Order
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30 (JA ). Second, the Commission found that “the Internet [is] new and
dynamic,” and that “Internet access networks are complex and variegated.” 1d. {31
(JA ). “[T]he network management practices of the various providers of
broadband Internet access services may be so specialized and varying in nature”
that they are difficult to address “within the boundaries of a general rule.” 1bid.
(quotation marks omitted). Third, “[d]eciding to establish policy through
adjudicating particular disputes rather than imposing broad, prophylactic rules
comports with our policy of proceeding with restraint.” Id. 132 (JA ).

Those reasons are sound and sufficient. The Supreme Court recognized long
ago that “[n]ot every principle essential to the effective administration of a statute
can or should be cast immediately into the mold of a general rule.” Securities and
Exchange Comm’n v. Chenery Corp., 332 U.S. 194, 202 (1947) (Chenery 1I). The
Court acknowledged further that “problems may arise ... which must be solved
despite the absence of a relevant general rule. Or the agency may not have had
sufficient experience with a particular problem to warrant rigidifying its tentative
judgment into a hard and fast rule. Or the problem may be so specialized and
varying in nature as to be impossible of capture within the boundaries of a general
rule.” 1d. 202-203. As this Court has put it, “[iJnherent in an agency’s ability to

choose adjudication rather than rulemaking ... is the option to make policy choices
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in small steps, and only as a case obliges it to.” SBC Communications Inc. v. FCC,
138 F.3d 410, 421 (D.C. Cir. 1998) (citation omitted).’

Comcast does not dispute the validity of the Commission’s stated reasons for
proceeding by adjudication. Instead, it argues that the adjudication was unlawful
from the start because there was “no pre-existing legal norm to interpret, enforce,
or otherwise apply to Comcast” in an adjudicatory proceeding. Br. 30. That claim
ignores section 230(b), which declared among other things a federal Internet policy
to “maximize user control over what information is received by individuals ... who
use the Internet.” 47 U.S.C. § 230(b)(3). Comcast violated that statutory norm by
secretly preempting user control when its customers used peer-to-peer applications.

Comcast’s denial that its blocking violated any existing norm further ignores
the Internet Policy Statement, which the Commission had announced would guide

its interpretation of section 230(b). Internet Policy Statement {{ 3, 5. “A general

> Most of Comcast’s intervenors’ arguments center on complaints that the
Commission failed to address with adequate specificity a range of difficult issues
involving regulation of cable modem service. Comcast itself, however, has made
no such argument, so its intervenors may not do so. Illinois Bell Telephone Co. v.
FCC, 911 F.2d 776, 786 (D.C. Cir. 1990). Moreover, because the bulk of
intervenors’ arguments concern only the implications of the Comcast Order for
future cases, the intervenors lack standing to raise those issues. The “mere
precedential effect within an agency is not, alone, enough to create Article Il
standing, no matter how foreseeable the future litigation.” Sea-Land Service, Inc.
v. Department of Transportation, 137 F.3d 640, 648 (D.C. Cir. 1998). Should
information service providers desire additional guidance from the Commission,
they can seek a declaratory ruling or petition for a rulemaking. See 47 C.F.R.
881.1,1.2,1.41,1.401.
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statement of policy ... presages an upcoming rulemaking or announces the course
which the agency intends to follow in future adjudications.” Pacific Gas and
Electric Co. v. Federal Power Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974)
(emphasis added); see also United States Department of Justice, Attorney
General’s Manual on the APA 30 n.3 (1947) (statements of policy are “statements
Issued by an agency to advise the public prospectively of the manner in which the
agency proposes to exercise a discretionary power”).

Contrary to Comcast’s assertion, Br. 31, neither Chenery Il nor any other
case cited by Comcast suggests that agency adjudications cannot properly be based
upon a statutory “policy of the United States” adopted by Congress, codified in the
agency’s organic statute, and explicated in a policy statement.® Nor does Comcast
cite any other case that rejected an agency’s use of adjudication in similar
circumstances. Indeed, the Commission has in the past used adjudication to
impose significant constraints on regulated entities under statutory provisions that

are less specific than section 230(b). In the adjudicatory Carterfone Order, 13

® Securities and Exchange Comm’n v. Chenery Corp., 318 U.S. 80 (1942)
(Chenery 1), did not hold that a policy statement will not support an adjudication.
There, the Court reversed the agency’s decision not because it was based only on a
policy statement but because it was not supported by the reasoning provided by the
agency. See Chenery Il, 332 U.S. at 200 (in Chenery I, “we held no more and no
less than that the Commission’s first order was unsupportable for the reasons
supplied by that agency”). Chenery Il makes clear that an agency may conduct an
adjudication “regardless of whether [the proper] standards had been spelled out in
a general rule or regulation.” 332 U.S. at 201.
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FCC 2d 420 (1968), for example, the FCC for the first time forbade AT&T from
prohibiting the attachment of devices to the telephone network on the ground that
the prohibition was an “unjust and unreasonable practice” under 47 U.S.C. § 201.
See Comcast Order 140 (JA ). Similarly, the Commission has taken enforcement
action in the area of broadcast indecency based in part on a policy statement giving
general guidelines. See FCC v. Fox Television Stations, Inc., 129 S.Ct. 1800, 1807
(2009).

Comcast is similarly wrong in suggesting that an agency may not conduct an
adjudication while rulemaking proceedings involving similar issues are pending.
Br. 35-36. NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969), does not establish
that rule. There, the Supreme Court held only that an agency could not in an
adjudication announce a new generally applicable rule that it did not apply in that
adjudicatory proceeding. No such situation is present here. The Ninth Circuit
stated cursorily in Union Flights, Inc. v. FAA, 957 F.2d 685, 689 (9th Cir. 1992),
that an agency could not “bypass ... pending rulemaking[s],” but Comcast’s
reading of that dictum to mean that the Commission’s discretion to choose between
rulemaking and adjudication is nullified by the pendency of rulemaking
proceedings makes no sense. Such an approach would insulate regulated entities
from enforcement action whenever the agency is considering whether to make or

revise rules in the same area, an absurd result.
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There is no basis, moreover, to conclude that the Commission was animated
here by an improper motive to avoid announcing its decision in a rulemaking
proceeding. Unlike a rulemaking order, the Comcast Order is “tailor[ed] ... to the
particulars of the dispute at issue and do[es] not adopt broad, prophylactic rules.”
Comcast Order 136 (JA ). Nor does the record suggest that the Commission was
trying to deprive Comcast of procedural opportunities of a rulemaking. To the
contrary, the Commission received more than 6,500 comments in the docket of this
matter (plus tens of thousands of informal requests for the FCC to take action) and
conducted two public hearings, at one of which a Comcast official testified. Id.
11110, 11 (JA , ). Comcast also submitted almost 20 pleadings in the record in
five months. The Commission thus was “forthright in seeking public comment on
Comcast’s network management practices” and Comcast “had ample opportunity
to refute Free Press’s allegations and ample opportunity to make its case.” Id. {36
(JA ). See Chisholmv. FCC, 538 F.2d 349, 365 (D.C. Cir. 1976) (where parties
to adjudication had opportunity to submit comments, it is “difficult to see how
requiring the Commission to go through the motions of notice and comment
rulemaking ... would in any way improve the quality of the information available
to the Commission”).

Finally, Comcast’s reliance (Br. 35) on Marseilles Land & Water Co. v.

FERC, 345 F.3d 916 (D.C. Cir. 2003), is misplaced and misleading. Comcast has
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deleted from the quotation on which it relies critical language stating that an
agency may not skip rulemaking requirements “needed to amend a rule.” 345 F.2d
at 920. A rule promulgated through notice-and-comment procedures may be
amended only through a notice-and-comment rulemaking, but the Commission did
not amend a rule in this case.

Comcast’s complaint that the order is unlawfully retroactive (Br. 36-37) is
odd. Given Comcast’s voluntary abandonment of its network management
practice, the Comcast Order has no retroactive effect; the only effects are future
reporting requirements and the possibility of future enforcement. Furthermore,
“[r]etroactivity is the norm in agency adjudications,” AT&T v. FCC, 454 F.3d 329,
332 (D.C. Cir. 2006), so it is hardly a valid criticism of the use of an adjudication

that it examined past behavior.

B. The Adjudication Comported With Principles Of Due
Process.

Comcast contends that it violated due process to penalize Comcast without
having provided prior notice of the governing rules. Br. 37-38. The claim fails at
the outset because the Commission did not penalize Comcast in any legally
cognizable way. Because Comcast voluntarily ceased its blocking and the
Commission declined to impose a forfeiture, the cases relied on by Comcast, which

involve punishment, are inapplicable. A “fair notice” or “ascertainable certainty”
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doctrine has been applied in cases where, for example, an agency levies a fine,’
orders a product recall,® or dismisses or denies an application.’ But the Court has
refrained from applying such a doctrine “in a non-penal context.” Gates & Fox
Co. v. Occupational Safety & Health Review Comm’n, 790 F.2d 154, 156 (D.C.
Cir. 1986).

In any event, Comcast was given direct, company-specific notice in a prior
proceeding that its interference with customers’ ability to access content of their
choice in the absence of a reasonable network management need would violate
federal policy. When Comcast sought the FCC’s approval to acquire another
company’s cable systems, intervenor Free Press asked the FCC to reject the
transaction on the ground that it would result in anticompetitive conduct or
interference with subscriber access to Internet content or applications. See
Comcast Order 135 (JA ), citing Adelphia Order, 21 FCC Rcd at 8298 1220. The
Commission warned Comcast that “[i]f in the future evidence arises that [Comcast]
is willfully blocking or degrading Internet content, affected parties may file a

complaint with the Commission.” Adelphia Order 1220; see Comcast Order 35

" See Fabi Construction Co. v. Secretary of Labor, 508 F.3d 1077 (D.C. Cir. 2007);
General Electric Co. v. EPA, 53 F.3d 1324 (D.C. Cir. 1995).

8 See United States v. Chrysler Corp., 158 F.3d 1350 (D.C. Cir. 1998).

? See Trinity Broadcasting of Florida, Inc. v. FCC, 211 F.3d 618 (D.C. Cir. 2000);
Satellite Broadcasting Co. v. FCC, 824 F.2d 1, 3-4 (D.C. Cir. 1987).
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(JA ). The Commission specified further that any such behavior would be
assessed under the Internet Policy Statement, which both “reflects the
Commission’s view that it has the jurisdiction necessary to ensure that providers of
telecommunications for Internet access ... services are operated in a neutral
manner,” and “contains principles against which the conduct of Comcast ... and
other broadband service providers can be measured.” Adelphia Order, 21 FCC
Rcd at 8299 1223.

Comcast thus had company-specific notice that the standards of the Internet
Policy Statement would be applied to it in the precise circumstances at issue here.
Comcast likewise received industry-wide notice in 2005, when the Commission
classified DSL service as an information service and stated that “[s]hould we see
evidence that providers of telecommunications for Internet access ... are violating
these principles [of the Internet Policy Statement], we will not hesitate to take
action to address that conduct.” DSL Order, 20 FCC Rcd at 14904 196."

Moreover, as the Adelphia Order proceedings make clear, legal norms for
Internet access are found in section 230(b) of the Act and the Internet Policy
Statement. The standards expressed therein are at least as clear as the “unjust and

unreasonable” standard of section 201(b), which has been the touchstone of

% The Adelphia Order and the DSL Order make it absurd for Comcast to claim
that the enforcement order here “marked an abrupt departure” from the
Commission’s prior regulatory framework for Internet services. Br. 55.
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common carrier regulation for decades, or the “reasonable person” standard of
traditional tort law. The Internet Policy Statement served its function precisely, by
“public[ly] disseminat[ing] ... the agency’s policies prior to their actual application
in particular situations.” Pacific Gas, 506 F.2d at 38. The agency’s approach was
“disclosed well in advance of [its] actual application.” Ibid.

Pointing out that the Internet Policy Statement gave Comcast notice of the
Commission’s approach to Section 230(b) does not imply that the Commission
directly “enforced” the statement in this case. Br. 21-27. It did not. The Internet
Policy Statement provided guidelines for FCC implementation of a statutory
national policy. Inthe Comcast Order, the Commission stated that it was
enforcing “federal Internet policy” as stated in section 230(b). See Comcast Order
941 (“We now turn to whether Comcast’s conduct runs afoul of federal Internet
policy.”) (JA ); 12 (in section 230(b), Congress set forth “federal policies”
governing the Internet) (JA ); 14 (addressing FCC authority to “vindicate these
federal policies”) (JA ); see also id. 1115 (referring to “the national Internet
policy enshrined in section 230(b) of the Act”) (JA ); 13 (in the policy statement
the FCC “recognized its responsibility for overseeing and enforcing the “national
Internet policy” of section 230(b)) (JA ). The Commission likewise indicated in
the policy statement itself that section 230(b) “describes [Congress’s] national

Internet policy” and that the policy statement was intended to “offer [] guidance
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and insight into its approach to the Internet” consistent with that national policy.
Internet Policy Statement, 20 FCC Rcd at 14987 {12, 3. As this Court has held,
that agency “guidance” need not be directly enforceable in order to provide notice
to regulated entities. Pacific Gas, 506 F.2d at 38.

Comcast argues that despite the Commission’s own description of its action,
it in fact enforced the Internet Policy Statement because the complaint that initiated
this case and various pleadings filed pursuant to it were “framed in terms of an
alleged violation of the Policy Statement.” Br. 24. It may be true that the
complainants cited primarily the policy statement in setting forth the facts and the
harm in their initial pleadings, but as described above, that is not how the
Commission decided the case. Moreover, the Commission expressly found that the
complaint “is reasonably interpreted to rest on the statutory provisions interpreted
in and cited by the Internet Policy Statement.” Comcast Order n.177 (JA ).

To be sure, the Comcast Order (as well as the parties’ pleadings) discusses

and quotes from the policy statement and assesses Comcast’s conduct with

I Comcast claims that the Commission arbitrarily interpreted the initial complaint
“as alleging something other than a violation of the Policy Statement.” Br. 54,
citing Comcast Order n.177 (JA ). Even if that were true — although the
complaint is broad enough to be interpreted as the Commission stated — Comcast
has not attempted to explain why it would be a basis for reversing the Comcast
Order. The Commission resolved this matter not only on the allegations of the
complaint itself, but also on subsequently filed pleadings in which the complainant
raised other theories (to which Comcast had full opportunity to respond). Cf. Fed.
R. Civ. P. 15(b) (allowing amendment of pleadings “when doing so will aid in
presenting the merits”).
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reference to the standards analyzed in that statement. That simply reflects that the
policy statement fulfilled its role as an indicator of the course the agency intended
to follow in enforcement proceedings. Comcast can hardly complain that the
Commission acted in this proceeding consistent with the guidance it earlier gave

the entire industry.

CONCLUSION

For the reasons set forth above, the Court should deny the petition for

review.
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47US.C.A. 8151

UNITED STATES CODE ANNOTATED
TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5 -- WIRE OR RADIO COMMUNICATION
SUBCHAPTER I -- GENERAL PROVISIONS

8 151. Purposes of chapter; Federal Communications Commission created

For the purpose of regulating interstate and foreign commerce in communication
by wire and radio so as to make available, so far as possible, to all the people of
the United States, without discrimination on the basis of race, color, religion,
national origin, or sex, a rapid, efficient, Nation-wide, and world-wide wire and
radio communication service with adequate facilities at reasonable charges, for the
purpose of the national defense, for the purpose of promoting safety of life and
property through the use of wire and radio communications, and for the purpose of
securing a more effective execution of this policy by centralizing authority
heretofore granted by law to several agencies and by granting additional authority
with respect to interstate and foreign commerce in wire and radio communication,
there is created a commission to be known as the “Federal Communications
Commission”, which shall be constituted as hereinafter provided, and which shall
execute and enforce the provisions of this chapter.



47 U.S.C.A. 8152

UNITED STATES CODE ANNOTATED
TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5 -- WIRE OR RADIO COMMUNICATION
SUBCHAPTER | -- GENERAL PROVISIONS

§ 152. Application of chapter

(@) The provisions of this chapter shall apply to all interstate and foreign
communication by wire or radio and all interstate and foreign transmission of
energy by radio, which originates and/or is received within the United States, and
to all persons engaged within the United States in such communication or such
transmission of energy by radio, and to the licensing and regulating of all radio
stations as hereinafter provided; but it shall not apply to persons engaged in wire
or radio communication or transmission in the Canal Zone, or to wire or radio
communication or transmission wholly within the Canal Zone. The provisions of
this chapter shall apply with respect to cable service, to all persons engaged within
the United States in providing such service, and to the facilities of cable operators
which relate to such service, as provided in subchapter V-A.



47 U.S.C.A. 8153

UNITED STATES CODE ANNOTATED
TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5 -- WIRE OR RADIO COMMUNICATION
SUBCHAPTER | -- GENERAL PROVISIONS

8 153. Definitions

(20) Information service

The term “information service” means the offering of a capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making
available information via telecommunications, and includes electronic
publishing, but does not include any use of any such capability for the
management, control, or operation of a telecommunications system or the
management of a telecommunications service.

(44) Telecommunications carrier

The term “telecommunications carrier” means any provider of
telecommunications services, except that such term does not include aggregators
of telecommunications services (as defined in section 226 of this title). A
telecommunications carrier shall be treated as a common carrier under this
chapter only to the extent that it is engaged in providing telecommunications
services, except that the Commission shall determine whether the provision of
fixed and mobile satellite service shall be treated as common carriage.

(46) Telecommunications service

The term  “telecommunications service” means the offering of
telecommunications for a fee directly to the public, or to such classes of users as
to be effectively available directly to the public, regardless of the facilities used.



47 U.S.C.A. § 154(i)

UNITED STATES CODE ANNOTATED
TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5--WIRE OR RADIO COMMUNICATION
SUBCHAPTER I--GENERAL PROVISIONS

§ 154. Federal Communications Commission

(i) Duties and powers

The Commission may perform any and all acts, make such rules and regulations,
and issue such orders, not inconsistent with this chapter, as may be necessary in
the execution of its functions.



47 U.S.C.A. 8230

UNITED STATES CODE ANNOTATED
TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5. WIRE OR RADIO COMMUNICATION
SUBCHAPTER Il -- COMMON CARRIERS
PART | -- COMMON CARRIER REGULATION

8§ 230. Protection for private blocking and screening of offensive material

(a) Findings

The Congress finds the following:
(1) The rapidly developing array of Internet and other interactive computer
services available to individual Americans represent an extraordinary advance in
the availability of educational and informational resources to our citizens.
(2) These services offer users a great degree of control over the information that
they receive, as well as the potential for even greater control in the future as
technology develops.
(3) The Internet and other interactive computer services offer a forum for a true
diversity of political discourse, unique opportunities for cultural development,

and myriad avenues for intellectual activity.

(4) The Internet and other interactive computer services have flourished, to the
benefit of all Americans, with a minimum of government regulation.

(5) Increasingly Americans are relying on interactive media for a variety of
political, educational, cultural, and entertainment services.

(b) Policy
It is the policy of the United States--

(1) to promote the continued development of the Internet and other interactive
computer services and other interactive media;



47 U.S.C.A. 8 230 (cont’d)

(2) to preserve the vibrant and competitive free market that presently exists for
the Internet and other interactive computer services, unfettered by Federal or
State regulation;

(3) to encourage the development of technologies which maximize user control
over what information is received by individuals, families, and schools who use
the Internet and other interactive computer services;

(4) to remove disincentives for the development and utilization of blocking and
filtering technologies that empower parents to restrict their children's access to
objectionable or inappropriate online material; and

(5) to ensure vigorous enforcement of Federal criminal laws to deter and punish
trafficking in obscenity, stalking, and harassment by means of computer.



47 U.S.C.A. §543

UNITED STATES CODE ANNOTATED
TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5. WIRE OR RADIO COMMUNICATION
SUBCHATPER V-A -- CABLE COMMUNICATIONS
PART Il -- FRANCHISING AND REGULATION

8 543. Regulation of rates
(a) Competition preference; local and Federal regulation
(1) In general

No Federal agency or State may regulate the rates for the provision of cable
service except to the extent pr